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The Rhode Island Superior 
Court’s recent decision in 
Coxcom v. Picerne Real Estate 

Group, 2003 WL 22048781 (R.I. 
Super 2003) contains probably the 
most complete and detailed judicial 
analysis of the FCC’s inside wiring 
rules on record.  For that reason, this 
decision has potentially significant 
implications for MDU owners and 
private cable operators (“PCOs”) 
alike. 

This article summarizes the court’s 
discussion of the FCC’s rules regard-
ing “home run wiring,” that is, that 
segment of the cable wiring running 
between the “pedestal” or “junction 
box” and the subscriber’s individual 
unit.1  The FCC rules allow an 
MDU owner to force the incumbent 
franchised MSO to make the exist-
ing home run wiring available for use 
by a competing PCO to serve MDU 
residents. 

There are two fundamental condi-
tions that must be met in order for 
the MDU owner to invoke the home 
run wiring rules: First, the incumbent 
MSO must own the wiring; and sec-
ond, the incumbent MSO must not 
have a “legally enforceable right” to 
maintain the wiring in question over 
the objection of the building owner. 
These conditions are typically met 
when the incumbent MSO’s right-
of-entry (“ROE”) agreement expires, 
although the FCC rules may apply 
in other circumstances as discussed in 
the Coxcom decision.

In Coxcom, the court’s analysis of 
these conditions revolves around issues 
of ownership (who, the incumbent 
MSO or the MDU owner, owns the 
inside wiring) and  access/control  (who 
has the right to control the conduit or 
path occupied by the inside wiring). 

Ownership Issues
If the MDU owner (rather than 

the incumbent MSO) owns the inside 
wiring, the owner need not invoke the 
FCC rules in order to make that wir-
ing available to a competing PCO. In 
Coxcom, the court discussed two 
ways in which wiring installed by an 
incumbent MSO may, by operation of 
law, become the property of the MDU 
owner. 

First, wiring installed by the incum-
bent MSO becomes the property of 
the MDU owner if it is considered 
a “fixture” and therefore part of the 
real estate (as opposed to removable 
personal property). Although the law 
of fixtures varies somewhat from state 
to state, in general, an item is a fixture 
if it (1) is physically “annexed” to the 
real estate; (2) adapted or applied to 
the same use or purpose to which that 
part of the real estate is dedicated; 
and (3) intended to become part of 

the real estate. In decisions dealing 
specifically with wiring inside MDU 
buildings, courts have classified the 
wiring as a fixture if the incumbent 
MSO fails to remove the wiring when 
it is not actively in use (such as when 
a subscriber terminates service), and 
when removal could not be accom-
plished without damage to the prop-
erty. Depending on the facts, the law 
will classify cable wiring as a fixture 
(and therefore property of the MDU 
owner) even when the MSO’s right-
of-entry agreement purports to retain 
ownership for the MSO. (An article 
to be published in The October issue 
of this magazine will discuss the law 
of fixtures as well as so-called “per-
petual” ROE agreements.)

Second, the wiring may become 
property of the MDU owner if it is 
considered abandoned by the MSO.  
Assuming that the existing wiring 
cannot be considered a fixture, if the 
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MSO fails to comply with the FCC’s 
procedures (by acting within pre-
scribed deadlines), it will be deemed 
to have abandoned the wiring to the 
MDU owner. In Coxcom, the MDU 
owner notified the incumbent MSO 
(Cox) that it was invoking the FCC’s 
procedures for competitive access to 
the home run wiring. Rather than 
responding to the owner’s notice by 
electing to sell, abandon or remove 
the wiring within the compulsory 
time period,2 Cox wrote back to the 
owner insisting that various right-
of-entry agreements blocked appli-
cation of the FCC rules in the first 
instance. Because Cox did not make 
the required election (sell, abandon 
or remove) before the deadline, the 
court held that by failing to cooper-
ate, Cox had abandoned the wiring 
to Picerne,3 thus losing its option of 
selling or removing the wiring. To 
the extent that inside wiring has been 
abandoned by the incumbent MSO, 
the MDU owner may assert control 
immediately by making the wiring 
available for use by a competitive 
PCO. 

Access Issues
Even if the incumbent MSO owns 

the home run wiring in a building, 
the MDU owner may invoke the 
FCC rules to allow a competing PCO 
to utilize the wiring, if the incumbent 
lacks a “legally enforceable right” to 
maintain that wiring in the building. 
The FCC rules distinguish between 
the “building by building” and “unit 
by unit” disposition of inside wiring. 

The FCC rules governing the 
“building by building” disposition of 
cable inside wiring in MDU buildings 
(in order to provide a competing video 
provider with access to the existing 
wiring infrastructure throughout the 
building) can only be invoked by the 
MDU owner when the incumbent 
MSO has no “legally enforceable 
right” to maintain the wiring any-
where in the building – for example, 
when the ROE has expired. 

On the other hand, the rules gov-
erning the “unit by unit” disposition 

of inside wiring can only be invoked 
when the MSO has no “legally 
enforceable right” to maintain the 
wiring dedicated to a particular 
subscriber’s residence (“home run 
wiring”). The “unit by unit” rules 
allow a competing video provider to 
utilize the existing home run wiring 
to provide service to subscribers who 

choose the competitor’s service over 
that of the incumbent MSO.

In Coxcom, the court made two 
significant rulings on the question 
of when the incumbent MSO lacks 
a “legally enforceable right” to main-
tain its wiring, such that the MDU 
owner may invoke the FCC rules. 

First, the fact that the incumbent 
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MSO retains subscribers in the MDU 
building does not block application of 
the FCC rules. In other words, the 
fact that the MSO provides service 
to some residents does not prevent the 
MDU owner from allowing a PCO 
to utilize the existing wiring to serve 
other residents.

Two federal courts have given 
opposite answers to the question 
whether an MDU owner may invoke 
the FCC’s unit by unit rules to make 
the incumbent MSO’s existing home 
run wiring available to a compet-
ing PCO to provide service. In CSC 
Holdings, Inc. v. Westchester Terrace, 
235 F.Supp. 2d 243 (S.D.N.Y. 2002), 
a District Court in New York ruled 
that so long as the incumbent MSO 
retains at least one subscriber in an 
MDU building, the MDU owner may 
not invoke the FCC’s unit by unit 
rules to allow a competing PCO access 
to home run wiring. In Time Warner 
Entertainment Co. v. Atrium Partners, 
a Kansas District Court rejected the 

CSC Holdings decision and correctly 
held that the fact that the incumbent 
MSO has at least one subscriber in the 
building does not bar a competing 
PCO from utilizing home run wiring 
dedicated MDU residents who choose 
the PCO’s service, according to the 
FCC’s unit by unit rules. Provided 
the MSO does not have an exclusive 
ROE, the MDU owner can allow a 
PCO to compete for subscribers in 
the building, using the existing wiring 
infrastructure.

The Rhode Island court in Coxcom 
agreed with the federal court in 
Kansas, and went one step further, 
holding that the existence of Cox 
subscribers in Picerne’s buildings did 
not bar the owner from invoking the 
FCC’s building by building rules 
to force the sale, abandonment or 
removal of all the home run wiring in 
the buildings. 

Second, the court held that because 
its right-of-entry agreements did 
not make Cox the exclusive pro-

vider of video services to residents, 
Cox’s right to maintain wiring in 
the buildings was in the nature of a 
revocable license. Because Cox’s ROEs 
were non—exclusive, the MDU owner 
was free to revoke the ROEs – which 
it effectively did by notifying Cox of 
its intent to invoke the FCC rules. 
Once the ROEs were revoked, Cox 
had no “legally enforceable right” to 
maintain its wiring on the premises 
over the owner’s objection, and the 
owner could therefore utilize the rules 
to make the wiring available to a com-
peting PCO.4

Conclusion
Coxcom is a decision by a Rhode 

Island Superior Court and therefore 
represents the law of the State of 
Rhode Island only. Nonetheless, the 
decision is significant for the range 
of the issues it addresses.5 Overall, 
the message to MDU owners when 
dealing with a recalcitrant incumbent 
MSO is to know your rights and 

MDUs and PCOs Work Together 
To Improve Wiring Rules
By Bill Burhop, IMCC

IMCC led the effort to persuade 
the FCC to adopt the MDU Inside 
Wiring Rules. Since they became 
law these rules have been used by 
MDUs and PCOs to gain usage of 
the Home Run Wiring, so that the 
PCO can replace the franchised cable 
company (MSO) in many communi-
ties.  However, the rules are complex 
and the MSOs use all sorts of tactics, 
some legal and some not, to intimi-
date MDU owners and prevent them 
from using the rules as the FCC 
intended. Our industry has lobby-
ied the FCC to clarify and simplify 
the rules to enhance competition.

In addition, several PCOs and prop-
erty owners have pursued litigation 
to force MSOs to comply with 
the rules. Recent court cases have 
addressed issues that could make 

a big difference for our benefit.  
This article explores some of these 
issues.  It is not simple reading, but 
it is important if you care about the 
following:

1. Are ROEs with MSOs sim-
ply revocable licenses that can 
be unilaterally terminated by
the MDU owner?

2. If the MDU owner unilaterally 
terminates the ROE, can the MSO 
sue the MDU for more than nominal 
damages (for example, lost profits)?

3. If the MDU tells the MSO it 
intends to use the FCC rules and 
the MSO does not respond, does 
the MSO thereby abandon the 
wiring to the MDU’s control?

4. Is the Home Run Wire a fixture 
to the MDU property, which would 
mean that the MDU owns the wiring 
regardless of what the MSO says?

5. Even in states that have 
Mandatory Access laws, can the 
MDU owner still utilize the FCC 
rules to allow a PCO to serve 
residents on a unit-by-unit basis?

Carl Kandutsch, a former FCC 
attorney, and I urge you to be aware 
of this information.  It could make 
a big difference concerning if and 
how you can use the FCC rules 
to gain contol of building wiring 
and to compete with MSOs.  We 
will publish a second article, in the 
next issue of Broadband Properties 
Magazine, to examine related issues.  
Your questions or comments to Mr. 
Kandutsch and/or to me are invited.

Also, if you know of any relevant 
court cases, please let us know.
Bill Burhop
Executive Director
IMCC
bburhop@IMCC-online.org
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aggressively assert them if the MSO 
refuses to cooperate within the FCC’s 
framework for competitive access to 
existing wiring in MDU buildings. 
In particular, the MDU owner should 
not be intimidated if the MSO’s 
response to the initial FCC notifica-
tion letter is a blanket assertion that 
prior right-of-entry agreements block 
the application of the FCC’s rules. 
Coxcom shows how, despite the exis-
tence of such agreements, (1) the wir-
ing may in fact be the property of the 
MDU owner (whether as a fixture or 
by abandonment) – in which case the 
owner will not need to use the FCC 
rules at all; or (2) the owner may still 
be in a position to force the sale or 
abandonment of the wiring, such that 
it may be used by a PCO. 

About the Author
Carl Kandutsch, Ph.D., is an at-

torney and consultant on FCC regula-
tory matters. He may be contacted at 
wombat1@adelphia.net. Mr. Burhop 
and Mr. Kandutsch are preparing a fol-
low-up article for the next issue of Broad-
band Properties, dealing specifically with 
the law of fixtures as applied to cable 
inside wiring and with perpetual ROE 
agreements.

Footnotes:
1. “Home run wiring” is defined in 47 C.F.R. § 76.800(d) as 
“[t]he wiring from the demarcation point to the point at which 
the MVPD’s wiring becomes devoted to an individual subscriber or 
individual loop.” FCC rules distinguish between home run wiring 
and “home wiring,” which is the wiring inside the subscriber’s unit 
leading to the “demarcation point,” usually twelve inches outside 
the unit.

2.  The incumbent MSO must make this election within 30 days 
of receiving the owner’s notice, 47 C.F.R. § 76.804(a)(1)(“building 
by building”) and 47 C.F.R. § 76.804(b)(2)(“unit by unit”). “If the 
incumbent fails to comply with any of the deadlines established 
herein, it shall be deemed to have elected to abandon its home 
run wiring at the end of the 90-day notice period.” 47 C.F.R. §§ 
76.804(a)(3), (b)(4). 

3 Cox was also deemed to have abandoned the “cable home wir-
ing” (i.e., the wiring inside subscribers’ units) by failing to inform 
subscribers of their right to purchase that wiring upon termination 
of service.

4. Although the opinion is somewhat ambiguous on this point, the 
Coxcom decision does not imply that an MDU owner may uni-
laterally cancel any non-exclusive right-of-entry agreement without 
consequence. By sending Cox its notice of intent to invoke the 
FCC rules, Picerne canceled the Cox contracts, but became liable 
to Cox for damages based on breach of contract. Cox’s damages 
were nominal ($1.00 per home run wire) because the ROEs did not 
make Picerne liable for consequential damages (lost profits) in the 
event of a breach of contract.

5. Strangely, the court did not consider the effect of Rhode Island’s 
mandatory access statute (R.I. Gen. Laws § 39-19-10) on the 
applicability of the FCC rules. Presumably, Cox did not raise this 
issue, to its detriment.

Independent Multi-Family Communications Council
Service and Product Providers Directory

The IMCC represents Private Cable Operators, multi-family dwelling compa-
nies and the supporting industry. We endeavor to educate both PCOs and MDU 
owners about how they can work together to benefit residents. One aspect of 
this effort is to inform MDU owners about Service and Product Providers. We 
are developing a Providers Directory for our web site and to be distributed to 
MDUs in other ways. If you are a Service or Product Provider you are invited 
to submit a form and your information will be included in the Directory.

Please go to our web site, click on the link, follow the instructions and
submit an information form.

Go to www.imcc-online.org
 
If you are a Provider and are not in the Directory you may well miss a
business opportunity when potential clients want to know about your com-
pany.


